does not have to be done by the Board, it can easily be done by personnel at any of the 57
VA Regional Offices. The Board is not an independent entity, but is merely part of VA
(Boone v. Shinseki, 22 Vet. App. 412, 414 (2009)) and the Secretary has not asserted that
the Board possesses any special expertise that renders personnel at the Regional Office
incapable of reviewing VA Form 10182 related documents. In fact, the Secretary has
conceded that the VA Forms were improperly rejected due to a “calculation error.” Sec.
Aug. 21, 2021 Resp. at 2. Surely, VA Regional Office personnel, whom already calculate
the timeliness of Legacy substantive appeals, Legacy notices of disagreements, and
Appeals Modernization Act requests for higher level review and supplemental claims, can
also calculate the timeliness of a VA Form 10182 appeal.
C. The Secretary’s remaining assertions are immaterial to this case.

As a final matter, the Secretary asserts that Kernz has not alleged any error in the
processing or calculations of potential Legacy appeals for him or any other identified
claimant. Sec. August 21, 2021 Resp. at 8. However, the Secretary’s argument is irrelevant
because the March 24, 2020 Board determination received by Kernz and similar Board
determinations received by the other putative Class members at issue in this case expressly
states that the time limit for filing an appeal in the Legacy system has expired. Thus,
notwithstanding the fact that Mr. Kernz and the putative Class members timely filed their
VA Form 10182 appeals, the calculation of that appeal period to pursue an appeal in the
Legacy system has no bearing on the fact that the Board improperly denied appellate
review to Mr. Kernz and the other Class members by erroneously rejecting their VA Form

10182s.
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Conclusion
Mr. Kernz asserts that while the Secretary attempts to characterize the issue in this
case as a mere docketing error by the Board, it is also the way in which the Board denied
appellate review while attempting to simultaneously evade judicial review that is also in
error and of considerable importance. Mr. Kernz maintains that the Board’s decisions
rejecting the putative class members’ timely filed VA Form 10182 appeals were final
decisions that ended any further action by the Board. Certainly, in dismissing the appeals,
the Board did not indicate that further action would be taken or that the putative class
members’ appeals otherwise remained pending. Each of the putative class members were
affected by the same Board action and until each putative class member is identified and
the erroneous Board action corrected the case or controversy in this case remains live and
actionable. As such, Mr. Kernz reiterates his request that the Court deny the Secretary’s
motion to dismiss this case and request that the Court grant his request for class certification
and class action.
Respectfully Submitted on this 27th day of October, 2021.

/s/ Adam R. Luck

Attorney for Appellant

TX bar #24073567

GloverLuck, L.L.P.

1910 Pacific Ave. Suite 13300

Dallas, TX 75201

Phone: 214-741-2005

Fax: 214-741-2007
Email: Adam@aqloverluck.com
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e Hire and train 2,000 new employees to assist in claims processing.

+ Leverage authority to transfer CARES funding to VBA and utilize the
American Rescue Plan to fund overtime to ensure timely claims processing.

+ Deploy requested Fiscal Year 2022 budget resources to support Agent
Orange presumptive processing, as well as for general Compensation and
Pension claims processing.

As of October 11, there were more than 204,000 backlog claims in an inventory of
603,000 total claims. VA identified more than 70,000 claims to review for additional
entitlement stemming from the presumptive relationship between Agent Orange and
Parkinsonism, bladder cancer, and hypothyroidism. Many of these will enter the
backlog in October, which is projected to reach 260,000 pending claims.

“VA is committed to ensuring timely access to benefits and services for all veterans.
This includes making sure that veterans who may have experienced adverse health
effects from military related exposures can get access to the benefits they need,”
said VA Secretary Denis McDonough. “As we process claims such as those for three
new disabilities presumptively linked to Agent Orange exposure, including proactive
application of Nehmer provisions, as well as three new Gulf War particulate
exposure presumptives, we anticipate the claims backlog to increase this fall. The
hiring of new employees will help us resolve these claims more quickly.”

Several factors have contributed to the recent backlog. Beginning in March 2020,
operational changes necessitated by the COVID-19 pandemic resulted in an
untimely delay of the Federal Records Centers’ retrieval of documents and
suspended Compensation and Pension (C&P) examinations. While these actions
were necessary to protect the health and safety of employees and veterans, they
slowed the processing time for claims. VA workload has also increased as a result of
the aforementioned recent decisions and actions, including a court order mandating
the review of previously denied Veterans on the basis of qualifying service in the 12
nautical miles surrounding Vietnam.

The backlog has decreased by more than 14,000 claims since the end of August
2021. With continued improvement of VA'’s ability to obtain C&P examinations and
Federal Records, and with all requested resources received, VBA plans to address
the impending increase and then further reduce the current claims backlog to
100,000 claims by April 2024.

Learn more about claims and to view reports visit Detailed Claims Data.
If you know a Veteran who is in crisis, call the Veterans Crisis Line at 1-
800-273-8255 and press 1.
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